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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 43/2008

Nanaji S/o Pochannaji Manthanwar,

Aged about 47 years, Occ. Service,

C/o Shrirang J. Buriwar, Teachers Colony,
At and Post : Mul, Tahsil : Mul,

District Chandrapur.

Applicant.
Versus

1) The State of Maharashtra,
through the Secretary Department
of Revenue & Forests, Mantralaya,
Mumbai-32.

2) The Commissioner,
Nagpur Division, Civil Lines,Nagpur.

3) The Collector,
Chandrarpur, District Chandrapur.

4) The District Enquiry Officer,
Administrative Building,
Chandrapur. Respondents

S/Shri A.C. Dharmadhikari, Prashant Gode, Advs. for the applicant.
Smt. S.V. Kolhe, Id. P.O. for the respondents.

Coram :- Hon’ble Shri J.D. Kulkarni,
Vice-Chairman (J).

JUDGEMENT

(Delivered on this 8" day of June,2017)
Heard Shri Prashant Gode, Id. counsel for the applicant

and Smt. S.V. Kolhe, Id. P.O. for the respondents.

2. On 16/04/2004 the applicant was kept under suspension in

view of the order dated 12/08/2005 and at that time he was working as
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Assistant Superintendent of Land Records at Chandrapur Circle. The
suspension order was issued by respondent no.3, the Collector,
Chandrapur. Subsequently an enquiry was conducted against the
applicant for the following charges :-

M- fouk i jokuxiu vukiAd rfjR s k Xjgtj jkg.k-
2- dk; ky s kr mafLFkr dkyko/ir dke u dj.ko vin’kp tkyu u dj .k
3-e[;ky;kru jkg.k

4- fuycu dkyko/iir inyY;ke[;ky;hgtj u jkg.k-**

3. It seems that the inquiry was conducted and the Inquiry
Officer submitted his report on 30/06/2006. The said report of inquiry
was accepted and the respondent no.3 was pleased to pass following
order :-
Mvin "t
eh] feYgki/kdkjh] pnij fkLrHx fo'k; d iki/kdkjh Eg.ku egkjk’Vv ukxjh
Hok Uf’kLr o vihyY fu;e]1979 o R;ke/kty BAkjhr fu; e 5 mifu;e
v 41% ely Yipkj¥ rprniulky I, u-1h-eRuokj] Bgk;d vi/k{kd]
Hfe witky[k] feYgiikdkh dk;ky;] Yuyferh %1/;k eNG
vi/kdkji]’kxko ct]rgfly ojkjk ;kpoj 2 okf™kd oruok<h dk; eLo#ih
Yia<ty oruoktoj ifj.ke gkri® jk[ku Bo. ; kph f’k{k ctkohr vig- rip

R;kpk fuycu dkG gk dkeloj 0; rir dyyk Eg.ku dkyko/ih ekuyk €k.kj
ukgh g F’k{kk 1/nk cthfor wig- **

4. The applicant filed an appeal against the order of
punishment in the departmental enquiry before respondent no.2, i.e.,

the Commissioner, Nagpur Division, Nagpur and the respondent no.2



3 0.A.No. 43 of 2008

vide order dated 12/11/2007 was pleased to dismiss appeal and the

order of punishment was maintained.

5. Being aggrieved by the order passed by respondent no.3
on 10/10/2006 and order passed by respondent no.2 on 12/11/2007
as aforesaid the applicant has preferred this O.A.. The applicant has
claimed that his order of suspension dated 12/08/2005 issued by
respondent no.3 i.e. Collector, Chandrapur be quashed and set aside.
He has also prayed that the findings given by the Inquiry Officer dated
30/06/2006 be quashed and similarly the order of punishment passed
by respondent no.3, the Collector, Chandrapur on 10/10/2006 and the
order confirming the punishment passed by respondent no.2 on
12/11/2007 be quashed and set aside. It is also prayed that the order

of punishment is disproportionate.

6. The learned counsel for the applicant submits that it is a
case of non evidence and therefore the findings recorded by the
Inquiry Officer are perverse to the facts on record. As against this, the
learned P.O. Smt. S.V. Kolhe submitted that full opportunity was given
to the applicant to submit his case before the Inquiry Officer as well as
before Appellate Authority and all the charges have been proved on

merits.

7. Perusal of the inquiry report shows that the Inquiry Officer

has examined all four witnesses i.e. (1) Shri Ravindra Kumbhare,
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Deputy Collector (Encroachment), Chandrapur, (2) Shri P.S. Akojwar,
Circle Officer, (3) Sau. S.S. Bodkhe, Junior Clerk in the office of
Collector, Chandrapur and (4) Shri Madan Khadilkar, Tahsildar,
Gondpimpri. These witnesses were cross examined by the applicant.
The applicant was given opportunity to submit his statement of
defence and he was also asked to state as to whether he wants to
examine witnesses in defence. There is nothing on record to show
that no opportunity was given to the applicant. On the contrary due

procedure has been followed by the Inquiry Officer.

8. | have perused the report of inquiry. It seems that the
Inquiry Officer has appreciated the evidence and has come to the
conclusion that all the charges have been proved by the Department.
Perusal of the inquiry report as well as the evidence and cross
examination makes it crystal clear that there is no perversity in the
findings recorded by the Inquiry Officer. From perusal of the
statement in defence as well as appeal memo filed by the applicant it
seems that there is no doubt that the applicant firstly proceeded on
leave for two days only, i.e., on 21/07/2004 and 22/07/2004 and
thereafter remained absent without intimation. He seems to have
appeared for the first time after proceeding on leave on 21/07/2004 in
the office on 16/11/2004. Even show cause notice was also issued to

the applicant. He remained absent for almost four months and did not
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produce the medical fithess certificate from Civil Surgeon before the

Competent Authority.

9. The learned counsel for the applicant invited my attention
to the fact that he was examined by the Civil Surgeon and that he
applied for medical fithess certificate before the Civil Surgeon and that
he has also obtained information to that effect under the RTI Act.
Even accepting that the applicant was examined by the Civil Surgeon,
the question remains as to whether the applicant has produced the
fitness certificate or not. From the record it seems that the applicant
has not produced the fitness certificate and therefore he was not

allowed to join.

10. So far as the charge that the applicant did not work in the
office. The learned counsel for the applicant submits that the Inquiry
Officer has shifted the burden from the applicant. He submitted that
shifting of burden from the applicant to prove the charge is illegal. He
invited my attention to this relevant findings of the Inquiry Officer
which is as under :-

m iLer kil Ichr Bdng d-1 JwdHikj  Thge]

miftYgiAdijh gzkun Tor Téxry di] eb dkkrigh ulrn fiukd

16072004 iklu gkriGyh ukgh- 1-v-Hi-v- g;kp™ih Ic/ir di;fooj.k

ith fdok ,dgh uLrt Ninj dyh uigh  myVrikl.br dkj.k nk[iok

ukVi B0nkj fopkj.kk dj. ;kr vkyn dk; \ vk 1”u d-5 fopkjyk v I rk -
dHikj Bkgckuh fopkj.k dj. ;kpk 1”up mnHor ukgh-  ulLir R;kuh ghrkGyh
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v IY; kI 1jkok Binj djkok vl mRrj fny- BkelU; rink’kgki dj. ;K& kojp
rk f1/n dj.;kph tckenkjh v Er gh ck ek- dHkj BkgekP;k y{kr ulgr
vl inlr- idjkrty Bk In-vidktokj] eMG wvikdkgh ;kun
jrikl.lor R;kuh dkR;k rij[kyk dke dy ukgh R;k rj [ Bixrk ;.k&j
ukgh 1jr eh dk;ky;hu dke dy ullY;kp bkixry- el dke dyh ukgh
Eg.ku dkj.k nk[kok ukvhl fny fdok ukgh r ekigr ullY;kp Rkixry-
,dnjir ef>o0j Bo.;kr wvkyY;k g;k nkkjkikenny ikFfed pkd’i
dj.;kr vyt ullY;kp L1"V gkr-
linjdrk vifkdkjh ;kuh dh-vidkeokjleMG  vi/kdkji] Jn-
dHij] mifeYgkikdijh skp Bjrikd.r D{lr uen clch vrbkr d#u
y [ Vkp.kkr nk’lkgki f1/n gkrk vl uen dy- 1jr iR; {kr g ;k nk"&jkikp
fl/nrdjhrk dk.krigh dixn 1fjf’k'V 3 e/; uen ukgh- vif.k Ti{knkjkp
li{kiru doG eh dke dy ukgh- g;kckchoj 1dk’k IMrk- 1jr dixni=kp
ViAkj gh cke f1/n gkr ukgh fdok g;k clertr 1kFfed pkd’ingh dj. ;kr
viyh ukgh- 1< vIigh uen djrk dn “ofj”B vi/kdkjié ;kuh oGkoGh
lifxryyh dke u djrk KGIVKG dj.k o ctclenkji.k okx.k-** g;k
oDr0; i’k Rc/ir dikrgh dixni= 1dj.kr ukgh fdok Bk{kinkjkP;k
Hi{krgh g;kcker dighp Bkixry ukgh- R;keG g;k ckeh ek> fojk/ikr
fll/n gkr ukgh dkj.k nk"(kjkikph cke n[kh ekke wig-**

11. In this regard | would like to state that the charge against
the applicant was that he did not do any official work while working in
the office. Had it been a fact that the applicant had really done any
work, it would have been appropriate on the part of applicant to
produce documentary evidence in this regard. No documentary

evidence that the person has not done any work can be given.
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Therefore, | do not find any perversity in the findings given by the

Inquiry Officer.

12. On a conspectus of discussion in foregoing paras, | am
satisfied that there is nothing on the record to show that no opportunity
was given to the applicant to defend the departmental enquiry. On the
contrary the Department examined four witnesses, the applicant cross
examined the witnesses, submitted his statement of defence and
refused to lead any witness in defence. The appreciation of the
evidence cannot be said to be perverse to the facts on record and
therefore | do not find any reason to interfere in the findings given by
the Inquiry Officer. Said findings have been rightly accepted by the
Competent Authority, i.e., respondent no.2 and the Appellate Authority
(respondent no.3) also has considered all the pros and cons of the

case.

13. The learned counsel for the applicant submits that two
punishments have been inflicted for a single charge. He submits that
the increments have been stopped permanently and the suspension

period has been treated as suspension.

14. The impugned order shows that the suspension period
has been treated as suspension period and it was not treated as duty
period. It is stated that a notice was issued to the applicant and in

reply to the said notice the applicant requested leniency in the
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punishment. However, the Collector, Chandrapur took decision to
treat the suspension period as suspension period. Perusal of the said
order passed by the Collector dated 10/10/2006 shows that no
reasons are given as to why the suspension period was not treated as

duty period.

15. Rule 72 (7) (5) of the Maharashtra Civil Services (Joining
time, Foreign Service and Payments During Suspension, Dismissal
and Removal) Rules, 1981 (hereinafter referred to as “MCS [Joining
Time) Rules”] has been referred in the order dated 10/10/2006. | have
perused the said rule. Rule 72 (7) of the MCS (Joining Time) Rules
shows that the authority may order that the period of suspension shall
be converted into leave of any kind due and admissible to the
Government servant. In the present case the applicant is not charged
with serious kind of allegations. Minor penalty has been inflicted upon
the applicant, i.e., stoppage of increments. The applicant is neither
removed, dismissed from the service nor has he been made to retire
compulsorily. In such circumstances, there is no reason as to why
the action as per proviso to rule 72 (7) of the MCS (Joining Time)
Rules has not been taken by the Collector. In my opinion since in
minor penalty has been inflicted upon the applicant, the suspension
period should have been treated as duty period and his absence

should have been treated as period spent on duty and the said
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suspension period should have been converted into leave of any kind
due and admissible to the Govt. servant. Punishing the applicant for
remaining absent without permission and treating his suspension
period as suspension only seems to be harsh punishment and
therefore the applicant is entitled to some leniency. Hence, the
following order :-
ORDER

The O.A. is partly allowed. The order of punishment
awarded in the departmental enquiry to the applicant except as
regards suspension period is maintained. The respondent no.3, the
Collector, Chandrapur is directed to re-consider the case of the
applicant as per proviso to rule 72 (7) of the MCS (Joining Time)
Rules. The suspension period be treated as duty period and the
period of suspension be converted into leave of any kind due and
admissible to the applicant. The decision in this regard shall be taken
within three months from the date of this order and shall be conveyed

to the applicant. No order as to costs.

(J.D. Kulkarni)

Vice-Chairman (J).
dnk..



